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to the broker either orally or in writ-
ing. The payee is not required to cer-
tify under penalties of perjury that the
taxpayer identification number is cor-
rect. See paragraph (b)(2)(i) of this sec-
tion for the rule that any instrument,
whenever acquired, that is held in a
brokerage account that is not a post-
1983 brokerage account, is considered
held in an account that is not a post-
1983 brokerage account. For example,
in 1983 a payee established and ac-
quired a readily tradable instrument
from a brokerage account; no activity
took place through that account until
the payee purchased a readily tradable
instrument in 1995. That readily
tradable instrument is not held in a
post-1983 brokerage account; therefore,
the payee need not certify under pen-
alties of perjury that the payee’s tax-
payer identification number is correct.

(ii) Definition of a brokerage account
that is not a post-1983 brokerage account.
A brokerage account that was estab-
lished by a payee before January 1,
1984, through which during 1983 the
broker either bought or sold securities
for the payee or held securities on be-
half of the payee as a nominee (i.e., in
street name), is an account that is not
a post-1983 brokerage account.

(2) Manner required for furnishing a
taxpayer identification number with re-
spect to a post-1983 brokerage account—
(i) In general. With respect to a post-
1983 brokerage account, the payee must
furnish the payee’s taxpayer identifica-
tion number to the broker and certify
under penalties of perjury that the tax-
payer identification number furnished
is correct, except as provided in
§ 31.3406(d)–3(b).

(ii) Definition of a post-1983 brokerage
account. A brokerage account estab-
lished after December 31, 1983 (or before
January 1, 1984, through which during
1983 the broker neither bought nor sold
securities nor held securities on behalf
of the payee as a nominee (i.e., in
street name)), is a post-1983 brokerage
account.

(d) Rents, commissions, nonemployee
compensation, and certain fishing boat
operators, etc.—Manner required for fur-
nishing a taxpayer identification number.
For accounts, contracts, or relation-
ships subject to information reporting
under section 6041 (relating to informa-

tion reporting at source on rents, roy-
alties, salaries, etc.), section 6041A(a)
(relating to information reporting of
payments for nonemployee services),
section 6050A (relating to information
reporting by certain fishing boat opera-
tors), or section 6050N (relating to in-
formation reporting of payments of
royalties), the payee must furnish the
payee’s taxpayer identification number
to the payor either orally or in writing.
Except as provided in § 31.3406(d)–5, the
payee is not required to certify under
penalties of perjury that the taxpayer
identification number is correct re-
gardless of when the account, contract,
or relationship is established.

[T.D. 8637, 60 FR 66123, Dec. 21, 1995]

§ 31.3406(d)–2 Payee certification fail-
ure.

(a) Requirement to backup withhold.
Withholding under section 3406(a)(1)(D)
applies to a reportable interest or divi-
dend payment (as defined in section
3406(b)(2)) if, and only if, the payee fails
to certify to the payor, under penalties
of perjury, that the payee is not sub-
ject to withholding due to notified
payee underreporting under section
3406(a)(1)(C). The period for which with-
holding applies is described in
§ 31.3406(e)–1(e). See § 31.3406(d)–3(a) for
special rules when an account is estab-
lished directly with, or an instrument
is acquired directly from, the payor by
electronic transmission or by mail. See
§ 31.3406(c)–1(c)(3)(iv) for rules with re-
spect to a payor’s reliance on a payee
certification for a new account fol-
lowing notified payee underreporting.
See § 31.3406(d)–4 for special rules relat-
ing to the acquisition of a readily
tradable instrument through a broker.
The certificate on which the certifi-
cation should be made is described in
§ 31.3406(h)–3.

(b) Exceptions. Withholding under sec-
tion 3406(a)(1)(D) and paragraph (a) of
this section does not apply to report-
able interest or dividend payments (as
defined in section 3406(b)(2)) made—

(1) With respect to a pre-1984 account
(as defined in § 31.3406(d)–1(b)(1));

(2) In a window transaction (as de-
fined in § 31.3406(b)(2)–3(b));

(3) With respect to a readily tradable
instrument described in § 31.3406(d)–
1(b)(2)(iv) or § 31.3406(d)–4(a)(3); or
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(4) During the period and with re-
spect to an account or readily tradable
instrument described in § 31.3406(d)–3.

[T.D. 8637, 60 FR 66125, Dec. 21, 1995]

§ 31.3406(d)–3 Special 30-day rules for
certain reportable payments.

(a) Accounts or readily tradable instru-
ments acquired directly from the payor
(including a broker who holds an instru-
ment in street name) by electronic trans-
mission or by mail. In the case of an ac-
count established directly with, or a
readily tradable instrument acquired
directly from, the payor by means of
electronic transmission (i.e., telephone
or wire instruction) or by mail, the
payor may permit the payee to furnish
the certifications required in
§ 31.3406(d)–1(b)(3) (relating to certifi-
cation that the payee’s taxpayer iden-
tification number is correct) and
§ 31.3406(d)–2 (relating to certification
of notified payee underreporting) with-
in 30 days after the establishment or
acquisition without subjecting the ac-
count to withholding during the 30
days. The preceding sentence applies
only if the payee furnishes a taxpayer
identification number to the payor at
the time of the establishment or acqui-
sition, and the payee does not with-
draw more than 69 percent of a report-
able interest or dividend payment be-
fore the certifications are received
within the 30 days. If the payee does
not provide the required certifications
within 30 days of the establishment or
acquisition, the payor must withhold
31 percent of any reportable interest or
dividend payments made to the ac-
count after its acquisition. For pur-
poses of this section, an account or in-
strument is considered acquired di-
rectly from the payor if the instrument
was acquired by the payee without the
assistance of a broker or the instru-
ment was acquired directly from a
broker who holds the instrument as
nominee for the payee (i.e., in street
name) and who is considered a payor
under § 31.3406(a)–2. For payments made
after December 31, 1998, see § 1.6049–
5(d)(2)(ii) of this chapter for the appli-
cation of a 90-day grace period in lieu
of the 30-day grace period described in
this paragraph (a) if, at the beginning

of the 90-day grace period, certain con-
ditions are satisfied. If the grace period
provisions of § 1.6049–5(d)(2)(ii) or
§ 1.1441–1(b)(3)(iv) of this chapter are ap-
plied with respect to a new account,
the grace period provisions of this
paragraph (a) shall not apply to that
account.

(b) Sale of an instrument for a customer
by electronic transmission or by mail. The
special rules set forth in paragraph (a)
of this section apply comparably with
respect to certification of the taxpayer
identification number for the sale of an
instrument under section 6045 (as de-
scribed in § 31.3406(b)(3)–2) through a
post-1983 brokerage account (as de-
scribed in § 31.3406(d)–1(c)(2)) for a cus-
tomer by electronic transmission or by
mail. However, the 30-day rules may
apply only if the payee furnishes the
payee’s taxpayer identification number
before the sale occurs. For purposes of
applying the 30-day rules under this
paragraph (b), a payee’s reinvestment
of the gross proceeds of the sale into
other instruments constitutes a with-
drawal.

(c) Application to foreign payees. The
rules of paragraphs (a) and (b) of this
section also apply to a payee from
whom the payor is required to obtain a
Form W–8 (or an acceptable substitute)
or other evidence of foreign status
(pursuant to relevant regulations
under an applicable Internal Revenue
Code section without regard to the re-
quirement to furnish a taxpayer identi-
fying number, and the certifications
described in §§ 31.3406(d)–1(b)(3) and
31.3406(d)–2), provided the payee rep-
resents orally or otherwise, before or
at the time of the acquisition or sale of
the instrument or the establishment of
the account, that the payee is not a
United States citizen or resident. The
30-day rules described in paragraph (a)
or (b) of this section may apply only if
the payee does not qualify for, or the
payor does not apply, the 90-day grace
period described in § 1.6049–5(d)(2)(ii) or
§ 1.1441–1(b)(3)(iv) of this chapter.

[T.D. 8637, 60 FR 66125, Dec. 21, 1995, as
amended by T.D. 8734, 62 FR 53493, Oct. 14,
1997]
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